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CoOPY

STRUCKMEYER, JENNINOS & STROULS
hoenix, Arizons,

Tebruary 1, 1928,

Arizons Otate Highway Dept.,
Phoenix, Arizona.

Gentlenen: Attention: 7. M. Thitworth, Supt.,
Motor Vehiecle Division

As requosted by you, we hand you herewith our opinion upon
the question of whethor or not the documents submitted vo vou by the
Hertss Drivurself System comply with the requirements of Seotion a7,
Chapter 3 of the Highway Code requiriang owners of motor veuiclos engaged
in the bueiness of renting motor vehicles without drivers to procure
11ability insurance imsuring the remter of the motor vehicle ageinst
1iability arising out of his negligence in the opsration of such rented
vehiolo.

The documents delivered to us are two riders or eadorsements
to the origzicel policy snd the rental agreemont uesd by the Hertz nreivurself
Systom, Te bave not received s copy of the original poliey of insurance,
The originsl policy imcludes the insuring clause. This elause is not in
the riders or endorsements, eénd we are taerefore unable to determine whether
or not the policy is one of indemnity for liability or insures ageinst
1iabilisy. The Ilighwuy Code requires insurance against liability.

Rider No. 187,107 does not ocmply with the requirements of
Seotion 87, Chapter 3 of the Highway Code for the following reason: Paregraph
8 of this ridor or endorsement provides "It ia furihor understood end arreod
that the seid policy is not intended to cover and shall not cover liability
of a renter or driver arising by resson of aceident occurring while sutomobdiles
are boing used to earry passengers for s consideration, express or implied,”

Seotion 27 requires insurance insuring the reater of the vahiole
against the liabdbility arising out of his negligence in the operation of rented
vehiocles. I% further provides thet the insurance therein required shall be
conetrued %o cover any lisbility of the renter to any passongeras in tho vohicle
rented, unless the owner shall give the renter a written notice that such
policy doss not cover such liability. The only liability of the renter arie~
ing ous of his negligence whioh is not required to be insured against is that
in respect to s pussenger when the nmotioe is given. The limitation in the
paragruph quoted is valid in so far as it provides that the insurance shall not
apply to liability for imjury to passengers carried in the rented vehiecle,
singe the rentsl contract zive notice thut the policy does not apply to
passengors. However, thia provision in this endorsement or rider goes further
than exempting the insurer from liability for damapes reulting from injury to

_ passengers carried in the rented vehicle, it exempts the insurer from any

11ability whatsoever should the vehicle be used by the ronter $o carry pessengers
for a consideration. Ae an iliuetration, suppose a person reats a motor vehicle
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frox the Hertz Irivurself Jystom an! uses the vehicle to carry passengers for
a consideration. In the operation of the motor vahicle he negligently injures
or kille & ohild or person walking in the strect, Under this provision in this
endorsement the insursnce compeny would not be 1iable under the policy. 1In
other words, there is no insurance against the 11ability of the renter arising
out of his negligence i1 the operation of the motor vehicle under much cir=-
oumstances. This does 10t comply with the !'ighway Code,

fider or endorsement iio. 0101 do¢s not comply with section 27
Chapter 3, for the folliwing reason; papngraph 111 3 (111) provides as follows:
3, This poligy dose ndt cover; =« -(b) any liability of the Renter or "riverj--

(111) In respect of injuries causcd in whole or in part by sny
automobile insured hereunder, wiile being operated or manipuleted by any poraon
in violation of law as to age, or, under the eage o siiteen vesnra in .ny event;
in any rece, spesd tes' or contest; to propel or tow any tr-iler ot other
vehiclo used as a trai er,; by any person other than the “enter who si-ned the
Rental .greement, or his employee; iu violation of sny of the terms of the
NMental 'groement uader which such sutomobile ie rented; by a Driver or Renter
who hao given u fictitious nsue of felse address to the Licensee f'rom which
such automobile is rentedy bY any peruon under the influence of intoxicants
or nsrcoties; Tor asay illegul purpose; outside orthe scope of the smployment
of the Driver if the Driver is an employee of the lenter”,

The ’irst provision exempts the insurnnce compuny from linbility
in respoct to injuries cuus:d in whole or in part by any automobile insured
thercunder while ueing operaterd or msnipuleted by nny person in violation of
law 88 t0 age, or, under the aye of sixteen vears in any eveat. Under thie
provision if the renter of the oar is & minor, of if he be of agze and employ
a minor to drive the oar, no liability sttuches under the policy. 1In other
words, the owner of the motor vehicle has not procured {nsurance usainst the
1iauility of the ronter of that motor vehicle nrising out of hie negligence
in the operation thereof. The Highway Code mukes no e<crptiona, other thon
in respect to passengers, in the requiroment that insurance be procured insur-
ing the renter sguimst liability. Thia provision in tils endorsement does not,
therefore, comply with the requirements of the Highway Code.

By the next provision the policy does not cover eny liabllity
against a reater arising out of his neglicent operation of the motor vehicle
while engaged in any race, speed test or contest, elther upon the hishway or
otherwise, and regardless of who may be injured. In other worda, no insursnce
is provided against the liability of the renter ariosing out of his nepligent
operation of the wotor vehicle, if in so operating it he ongage in a roce,
speed test or contest., There is no such exception in tho Hishway Code,.

By the next provision the policy does not cover any liability of
the renter arising out of his necligent operation of the rented vehicle to
propel or imx tow any trailer or any other vehicle used am a trailer. In other
words, 0o insuranece is provided lnsuring the liability of a renter arising out
of his negligence in the oporation of the renied vehicle, should such renter
use the vehicle to propel or tow any traller or other vehicle used as a trailer,
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By the next provision the policy does not cover any liability of
the renter in reppect to injuries caused in whole or in part by any automoble
insured thereunder while being opersted in violation of any terms of the remtal
contract under which such automobile is rented. The rental agreement provides
that the renter will obey all Federal, State and municipal laws with peference
to the operation and use of sald vehicle. In a great percentage of cases
where liability arised by reason of negligence in the operation of a motor
vohicle, the negligence relied upon to fix the liability is a violation of
some law. Driving on the wrong side of the road, driving at a high or excessive
rate of speed, passing on the wrong side and failing to give signals are all
violations of a State or municipel law., Likewise, these acts would constitute
negligence in the operation of the vehicle which micht give rise to a liability
i{n the case of an accidont., Under this provision of the policy, the poliey
would not cover such liability and there is no insurence insuring the lisbility
of the renter arising out of such negligent acts. The greater percentage of
negligent cases arising involve violations of some law. This provision eliminates
the very risks that ere intended to be covered by tho provisions of the Highway
Code. The remaining provisions in this section of the policy are of & like

character.

Endorsement No. 187, 187 will comply with the Highway Code 17 the
second paragrpuh thereof is stricken. Fndorsement No. 0101 will comply with
the Highway Code of paragraph III, 3u(iii) is stricken.

¥

As they now stand, these endorsements do not comply with the
Highway Code.

#e return herewith the papers delivered to ua.
Very truly yours,
STRUCKMEYER JENNINGS & STROUSS

By Charles L. Strouss, (sigmed)
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